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Maarja Krusten, responses to Courtney Taylor's Literary Hub questions, 

August 30, 2019-September 3, 2019 

 

Answer q1: 

 

Speaking just for myself in my personal capacity in all my answers, I would 

say that as with so many archives issues, "it depends!" It is necessary to 

consider privacy rights in instances where information relates to living 

persons.  How an organization handles operational records or acquired 

archival materials affects disclosure review. Were they donated to an 

institution or acquired under statute? I've worked with materials reflecting 

both situations, some items donated under deed of gift prior to the 1970s, 

some later.  The deed of gift covers disclosure review for donated 

materials. The donor and the accepting institution work out terms under 

which materials will be reviewed for opening. In materials transferred under 

statute, the law under which the materials came in and implementing 

regulations govern disclosure. Especially when balancing tests apply, 

disclosure review can be an art, not a science, but past practices and case 

law are useful in striving for consistent application of standards.   

 

Answer q 2:   

 

It depended on the nature of the collection and where I was working.  In the 

various jobs I've held, the policy has been to tell researchers about the 

restriction categories that applied to release or withholding. And if 

applicable, what their options were for appealing the withholding of 

information in records. Whether an item was screened under freedom of 

information regulations, the Privacy Act, or specific presidential records 

restrictions, the researcher could see the reason something was withheld 

although not the content of the withheld item, of course.   
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My practice has been to discuss disclosure review in terms of protecting 

individuals' rights.  Sometimes, I would explain, "If a record had information 

about your medical history or aspects of your job performance or your 

financial situation, you would count on the archivists and other reviewing 

officials to handle that in ways that protect your rights. That goes for 

anyone else, too, including the creators of records and the people 

mentioned in their contents." 

 

Answer q 3:   

 

While I can't speak to the specifics of the review that resulted in the 

withholding decision in the taped conversation processed for disclosure in 

2000, I'm generally familiar with the review process for the Nixon materials 

held by the National Archives and Records Administration (NARA).  Which 

is to say I've worked on applying the statute and its implementing 

regulations to such records. The Nixon records are administered under the 

Presidential Recordings and Materials Preservation Act (PRMPA) of 1974 

and its regulations.  The National Archives released portions of the taped 

conversation in 2000, but not the Reagan segments it released this year. 

 

The PRMPA applies solely to the Nixon records, not those of other 

presidents who took office after 1978.  (The Presidential Records Act of 

1978 applies to the records of presidents starting om 1981) The reason for 

the passage of the PRMPA in 1974 was that when Richard Nixon became 

President, his expectation was that as with his predecessors, his White 

House records were his personal property.  And that he could take them 

with him and dispose of them as he wished upon leaving office.  The 

presidential records at the National Archives-administered presidential 

libraries for Presidents Hoover through Jimmy Carter came in as materials 

donated by the former presidents or their heirs and conveyed through 

deeds of gift. 
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In Nixon's case, the rules changed as he left office because of ongoing 

Watergate "abuse of governmental power" investigations.  Congress 

passed the PRMPA in December 1974 and the Supreme Court upheld the 

statute in June 1977.  This made the presidential portions of Nixon's White 

House records property of the government, rather than his personal 

property. He had created the records under the assumption they would be 

his personal property and he could negotiate a deed of gift for their 

processing. 

 

What do I mean by "the rules changed?"  It's as if you used Twitter thinking 

your Tweets and @ replies in an unlocked account were visible to the 

public and that your Direct Messages (DMs) were visible only to the person 

to whom you sent them.  And then suddenly were told that the rules were 

changed and DMs were subject to screening by random officials for public 

disclosure.  The courts held that Nixon retained certain rights in the 

PRMPA disclosure process. 

 

In the case of the Nixon tapes, National Archives archivists reviewed the 

tape segments for release or restriction, consulting with NARA lawyers as 

needed.  The tapes vary in sound quality, with some portions nearly 

unintelligible and other portions easier to hear.  The archival processing 

initially occurred with analog copies.  Archivists wouldn't release 

substantively unintelligible portions because they couldn't know if what was 

recorded required legal protection or not. As technological changes 

occurred, NARA later was able to use digital copies of the original tapes. 

 

As NARA proposed to release portions of records, Nixon (and after his 

death in 1994, representatives of his estate) had the right to see and hear 

what the National Archives planned to release.  A 1996 legal settlement 

affected releases, as well. Items could be withheld due to the review 

conducted by archivists. Or if government officials agreed with individuals 

with regulatory or settlement-specified interests in the matter. 
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Answer q 4:   

 

Yes, under the PRMPA and later in assisting with handling records under 

other disclosure laws and regulations.  Common issues to look out for 

include types of medical, financial, and family information as well as 

Personally Identifiable Information (including Social Security Numbers) and 

certain information related to job performance and HR issues. Since I 

worked within the Federal government, we also screened for national 

security classified information, grand jury information, and other statutory 

restrictions on disclosure. Where applicable, we also applied legal 

guidance for disclosure under the Privacy Act of 1974. 

 

You would need to keep various restriction categories in mind.  A national 

security classified record might be declassified some time after it was 

created, but you still need to ensure that you're not releasing information 

that requires privacy protection.  Although I've never worked as a Freedom 

of Information Act officer screening current records, I have assisted such 

officials in their work in addition to handling disclosure review of archival 

records under other regulations.  In some instances, you apply a public 

interest balancing test.  This can occur somewhat differently depending on 

who is doing the review (or how lawyers--if involved--interpret precedents 

or situations). Hence some variations at times in how restrictions are 

applied. 

 

Answer q 5:   

 

For me the role of the archivist now is much as it always has been in recent 

decades. You have a responsibility to  stakeholders.  As one NARA unit 

puts it well, "releasing what we can, protecting what we must." You have a 

stewardship obligation to your employer and your profession and to the 

creators and the users of records. The interests of the parties may align 

naturally or easily or there may be some differences. You strive to develop 

policies that fit legal requirements and protect individuals' rights (those of 
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people who created the records and those seeking access to them). And 

apply them according to best practices or case law and where possible, 

with public interest balancing tests.   

 

There are aspects to this in which you have some flexibility and ones where 

you don't. For example, you have to follow legislative mandates and court 

decisions that affect access to records.  Or the terms of a deed of gift, if 

you take in materials through donation.  The extent to which you can 

negotiate a best case deed of gift outcome with a donor will vary. To the 

extent you can, you try to be transparent about the process, ensuring that 

researchers know generally how review occurs and the reasons information 

can or cannot be released. And what the appeal rights are, if any. 

 

 

Answer q 6:   

 

Making archival materials available to the public can be highly satisfying  

But it isn't always a quick and easy process.  Be aware of what conditions 

you're willing to work in and where you're most likely to align your values 

with those of your employer.  For example, some archivists have to work 

with more restrictive deeds of gift than others.  (I've been lucky, I've 

generally worked with deeds of gift which had reasonable provisions for 

disclosure review and access).  Comfort levels for this and other conditions 

will vary from person to person and situation to situation.  When possible 

get to know your future or potential colleagues IRL or online, if you have 

any leeway about which jobs you accept (the job market is very tight now, 

unfortunately). 

 

Ask questions (like these here!) to get a sense of what is involved in the 

work.  For me the best situations have been ones where the legal and 

regulatory processes were clear and my colleagues and I worked together 

towards commonly accepted outcomes. This included with institutional 

legal counsel and others with interests in the process.  Without that, 
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conditions potentially can be difficult.  Even so, who is involved can make a 

big difference and can change over time. 

 

Think in terms of what you sense or intuit "between the lines" when looking 

at the websites of archival institutions or library special collections units.  

There's a lot you can discern from reading what's posted on external sites. 

And what officials say in written and spoken public remarks.  Not just 

archivists, but librarians and records managers, too.   

 

In ways large and small, people share their varied comfort zones as well as 

their values and how they define stewardship and the purpose of their 

work.  It can come through in ways seemingly unrelated to work, as when 

people seem open, relaxed but energized, authentically user-focused, and 

engaged in positive ways. Everyone has bad days sometimes and no job is 

completely stress free.  But you can pick out positive through lines. 

 

Look for people who are open to answering questions and who seem 

approachable.  Take advantage of opportunities to enhance your 

knowledge not just of processes, but other workplace situational and 

cultural awareness, as well.  When things align right, being an archivist can 

be tremendously fulfilling. 


